INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HAROLD L. LEONARD,
d/b/aThe Leonard Clinic of Chiropractic,

Plaintiff. CIVIL ACTION
v NO. 04-5310
EDUCATORS MUTUAL LIFE INSURANCE CO.,
Defendant.
Memorandum and Order
YOHN, J. October __, 2007

Plaintiff Harold L. Leonard (“Dr. Leonard”), doing business as The Leonard Clinic of
Chiropractic (“the Clinic”),* brought suit against defendant Educators Mutual Life Insurance Co.
(“Educators’) under the Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001 et
seg. (“ERISA”) to recover unpaid medical benefits owed under a group insurance policy.
Educators brought a motion for summary judgment on plaintiff’s complaint pursuant to Federal
Rule of Civil Procedure 56(c). Upon consideration of the motion for summary judgment, the
court raised the issue of federal subject matter jurisdiction sua sponte, as it appeared to be
lacking, and requested supplemental briefs from the parties on that issue.> For the reasons that

follow, I hold that the plan at issue is governed by ERISA, but I will grant Educators’s motion for

The Clinicislisted as aplaintiff in the matter, but is not registered as afictitious name;
therefore, that entity may not bring suit.

%A federa court has the obligation to address a question of subject matter jurisdiction
sua sponte” Meritcare Inc. v. &. Paul Mercury Ins. Co., 166 F.3d 214, 217 (3d Cir. 1999).



summary judgment as to plaintiff’s claim for benefits.
|. Background
A. Factual History?

Educatorsisamutual life insurance company located in Pennsylvania, which now
operates by the name of Eastern Life & Health Insurance Co. (Pl. Ex. 38 (“Agreed Facts’) 1 2;
Def. Summ. J. Mem. 1 n.1.) In 1983, Dr. Leonard opened the Clinic at 1285 Manheim Pike,
Lancaster, Pennsylvania, 17603. (Agreed Facts §4.) In July of 1990, the Clinic applied for
group medical and life insurance coverage for its employees through Educators. (Agreed Facts
5; Def. Ex. 3.) At that time, Dr. Leonard’ sinsurance agent was John C. Snyder (Agreed Facts
15); however, because the Clinic was considered a very small client, Snyder’s assistant was
primarily responsible for dealing with the Clinic (Def. Ex. 29 (“Synder Dep.”) 7). Inthe
application, the address of the clinic was reported as 1285 Manheim Pike, and three employees
were to be covered by the policy. (Def. Ex. 3.) Educators did not offer or issue individual
medical insurance plans. (Synder Dep. 32.)

Educators issued a group medical insurance policy and group life insurance coverage for
Dr. Leonard and the Clinic’s employees, including Dr. Leonard’ s wife, Diane Leonard. (Agreed
Facts 5.) Educators assigned the Clinic group insurance policy number 8098. (Agreed Facts

6.) Inorder to qualify for group coverage, Educators required the Clinic to have at |east three

*There are few disputed factsin this case. The following account contains the admitted
facts and plaintiff’ s evidence because when deciding a motion for summary judgment courts
must view al facts and inferences in the light most favorable to the non-moving party. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).
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employees, (Def. Ex. 8; Def. Ex 30 (“Rankin® Dep.”) 11), working at least thirty hours per week
and compensated for their services, (Def. Summ. J. Mem 2). After 1996, the Clinic was only
required to have two employees. (Rankin Dep. 11.) Inthe Clinic's application dated December
2, 1997, there were reported to be atotal of two eligible employees. (Pl. Ex. 8.) Educators
reviewed the policies on an annual basis and notified customers of new prices for coverage.
(Snyder Dep. 28.) Dr. Leonard paid the monthly invoices for health and life insurance to
Educators. (Agreed Facts 114.)

In thefall of 1993, Dr. Leonard decided to resume his education and seek a degreein
physical therapy from the University of Delaware. (Agreed Facts 11.) Dr. Leonard sold the
Clinic to another chiropractor, Dr. Charles Czop, who took over the Clinic on January 1, 1994.
(Agreed Facts 1 11; Def. Ex. 26 (“Dr. Leonard Dep.”) 28.) Dr. Leonard was not an employee of
Dr. Czop, but he continued to perform some services at the Clinic, including consultation with
Dr. Czop and various insurance companies. (Pl. Ex. 35 (“Dr. Leonard Aff.”) 2; Dr. Leonard
Dep. 33; PI. Ex. 27 (“Diane Leonard Dep.”) 10.) Dr. Leonard also maintained alock box for
mail at the Clinic through March of 1999. (Dr. Leonard Aff. §2.) Dr. Leonard did not inform
Educators of the fact that he had sold his Clinic or that the clinic at the site was being operated by
Dr. Czop. (Def. Summ. J. Mem. 3.) During Dr. Leonard’ stime at the University of Delaware,
through February of 1999, the Leonards maintained aresidence at 1364 Country Club Drive,
Lancaster, Pennsylvania. (Agreed Facts 113.)

On May 25, 1995, pursuant to Dr. Leonard’ s request, Dr. Leonard’ s Pennsylvania

chiropractic license was placed on inactive status. (Pl. Ex. 9.) According to Educators, it was

“Kimberly A. Rankin is Vice President and Corporate Secretary for Educators.
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not aware that Dr. Leonard was not licensed to practice in Pennsylvania at that time (Def. Summ.
J. Mem. 4) and Dr. Leonard has not disputed that fact. In September of 1995, Dr. Leonard
opened a chiropractic clinic in Ellicott City, Maryland, and the Leonards maintained a second
residence in acondominium in Ellicott City, Maryland. (Agreed Facts 110, 13.) Dr. Leonard,
Diane Leonard, and severa other employees operated the Ellicott City clinic, but it was affiliated
with alarge chiropractic organization under the name Y alich Clinic of Ellicott City. (Agreed
Facts 1 10.) Inlate summer of 1997, Dr. Leonard ceased his affiliation with the Yalich Clinic
and began operating as the Back & Neck Pain Treatment Center of Ellicott City; thisclinic wasa
sole proprietorship. (Agreed Facts 1 11.) Diane Leonard provided servicesto Dr. Leonard as an
office manager for the Back & Neck Pain Treatment Center of Ellicott City, although she was not
compensated for those services. (Diane Leonard Dep. 16-18.) After the Leonards separated in
June 1997, Diane Leonard ceased providing any servicesto Dr. Leonard' s clinic in Maryland.
(Diane Leonard Dep. 8.)

According to Educators, Dr. Leonard did not notify it that he was practicing in Ellicott
City, Maryland (Def. Summ. J. Mem. 4); however, while Dr. Leonard practiced in Maryland, he
made payments to Educators from his Maryland checking account, which checks stated his
Maryland address (Leonard Aff. §2). Educators aso issued several Explanations of Benefits
(“EOBS") to Dr. Leonard at his Ellicott City address and corresponded with Dr. Leonard at that
address. (PI. Ex. 39.)

The Clinic submitted an application for life insurance and comprehensive major medical
insurance dated October 30, 1997, with adesired effectiveness date of October 1, 1997. (Def.

Ex. 11.) Thereason for the application was to change the Clinic's medical insurance plan from



an indemnity plan to a preferred provider organization (“PPO”) plan because, according to
Snyder’ s recollection, Educators came out with anew policy series that was likely advantageous
for the Clinic’s employees. (Synder Dep. 14.) Snyder prepared and signed the application
(Snyder Dep. 14-15; Def. Ex. 11), and Dr. Leonard signed the application (Leonard Dep. 122;
Def. Ex. 11). The Clinic’s application stated the name of the business as “Leonard Chiropractic
Clinic” and the address of the business as 1285 Manheim Pike, Lancaster, PA, 17601.” (Def.
Ex. 11.) Employee application forms were submitted on behalf of Dr. and Diane Leonard. (Def.
Exs. 12, 13.) Dr. Leonard’s application stated that he worked thirty hours per week as a
“Chiropractor / Consultant.” (Def. Ex. 12.) The application stated, among other things, above the
signature line, “I represent that | am actively and regularly working at least 30 hours aweek for
the employer named above...” (Id.) Diane Leonard’s application stated that she worked thirty-
five hours per week and that her job duties included office management and marketing. (Def.
Ex. 13.) Diane Leonard denies preparing or signing thisform. (Diane Leonard Dep. 106-08).
Dr. Leonard admits preparing a portion of this form, but stated that he did not sign it on Diane
Leonard’s behalf. (Dr. Leonard Dep. 140-41.) It isundisputed that by thistime Diane Leonard
was no longer working for Dr. Leonard at any location and that they were, in fact, separated.
Snyder prepared afollow-up application for insurance, dated December 2, 1997, with adesired
effectiveness date of December 1, 1997, which was submitted to Educators. (Def. Ex. 14.)
Educators issued a new group PPO policy to Dr. Leonard and the Clinic with an effective
date of July 1, 1998. (Agreed Facts 119.) A booklet entitled “Y our Group Medical Insurance
Benefits,” which included a Master Certificate effective July 1, 1998, was also issued. (Def. EX.

2; Pl. Ex. 13.) Inasection entitled “Eligible Employee,” this group policy stated:



You must be a US citizen and performing al of the duties of your job with a
covered employer on afull-time basis. Thismay be at either:

. the cover ed employer’s normal place of employment; or
. at some other place to which the regular business operations of the cover ed
employer require you to travel.

To be “full-time” you must:

. regularly work for the cover ed employer at least 30 hours per week; and
. be on the regular payroll of the covered employer for that work.

(Pl. Ex. 13 at 32; Def. Ex. 2 at 32 (emphasisin original).) In another section, entitled
“Termination of your medical coverage,” the policy stated as follows:

Your medical coveragewill terminate at 11:59 p.m. on the earlier of the following:

. the date the plan terminates; or
. the date your employer ceases to be a cover ed employer; or
. theday concurrent with or following: (a) thedate you arenolonger amember

of an digible class; or (b) the date you are no longer an active employee,
except as provided under the Continuation of Coverage Provision, below; or
(c) the date you retire.

(Pl. Ex. 13 at 6; Def. Ex. 2 a 6 (emphasisin original).) The July 1, 1998 group policy also
included the following General Provision:

Statements made by you.

All statements made by you, in the absence of fraud, are representations and
not warranties. A statement made by you may be used to contest your entitlement to
coverage only if: (@) it is part of a written application; and (b) a copy of the
application has been given to you or your beneficiary; and (c) the coverage for which
the statement was made has been in effect for less than two years during your
lifetime.

(Agreed Facts 1 20; see also Pl. Ex. 13 at 28.; Def. Ex. 2 at 28.)
Unlike previous times the Leonards had separated, two months following their separation

in June 1997, Diane Leonard filed for divorce from Dr. Leonard. (Leonard Aff. §13.) Health



coverage for Diane Leonard was an issue in the proceedings, and on December 5, 1997, the Court
of Common Pleas ordered Dr. Leonard to provide medical insurance coverage for Diane
Leonard. (Agreed Facts §25; Pl. Ex. 18.) In August of 1999, Diane Leonard was diagnosed with
cancer. (Agreed Facts 124.) According to Dr. Leonard, because Diane Leonard insisted on
having an Educators insurance policy, the court ordered him to maintain the Educators’ policy,
even though he would have preferred to change to Blue Cross/ Blue Shield or Health America.
(Dr. Leonard Aff. §29.) He specifically avers that the monthly premium he paid to Educators
was over twice the cost of a Blue Cross/ Blue Shield Policy. (Dr. Leonard Aff. 1 29.)

Due to worsening orthopedic problems, Dr. Leonard discontinued treating patientsin the
fall of 1998. (Agreed Facts 121.) Asaconsequence of his disability, another chiropractor
worked at Dr. Leonard’ s Ellicott City clinic approximately three days a week, until June 1999
when the Ellicott City office was closed. (Agreed Facts 23.) Although he no longer treated
patients, Dr. Leonard maintained HMO contracts and continued to consult with patients through
the end of 2003. (Dr. Leonard Aff. §17-19.)

On December 21, 1998, Dr. Leonard began using the services of Murray Insurance
Associates, Inc. (“Murray Insurance”), and on January 4, 1999, Educators advised Snyder of Dr.
Leonard’ s request to recognize anew broker of record and so recognized Murray Insurance.
(Agreed Facts 11 16-17.) The next month, in February of 1999, the Leonards sold their residence
in Lancaster and the mailbox at 1285 Manheim Pike was discontinued. (Agreed Facts 1 30.)
When Paul Ronvak, the Clinic’s insurance agent through Murray Insurance, was first assigned
the Clinic as aclient he attempted to make contact with Dr. Leonard by going to the Clinic's

address at 1285 Manheim Pike; however, there was no longer a chiropractic clinic located there.



(Ronvak Dep. 43-44.) Ronvak then had a conversation with a representative from Educators,
whom he told that he could not find alocation for the Clinic. (Ronvak Dep. 44.) At some point,
that representative told Ronvak that there may be a post office box and an Ellicott City address,
and that she would get back to him. (Ronvak Dep. 45.)

Also sometime in 1999, Dr. Leonard received aletter from Educators stating that it would
not be renewing the Clinic's policy because he was located in Maryland. (Dr. Leonard Dep.
159.) Dr. Leonard believed that the decision not to renew was prompted by Diane Leonard’'s
cancer diagnosis rather than hislocation in Maryland. (Dr. Leonard Dep. 160.) Educators
referred him to his insurance agent, Murray Insurance, and Rovnak advised Dr. Leonard that it
would be better to have a Pennsylvania address, so Dr. Leonard obtained one. (Leonard Dep.
160, 165.) Sometime in August or September of 1999, Dr. Leonard signed a“Location
Verification Document for Leonard Clinic of Chiropractic” stating that the Clinic’s primary
location was 1285 Manheim Pike, Lancaster, Pennsylvania, 17601, and the Clinic’s second
location was in Ellicott City; he added a handwritten note requesting mail be sent to “P.O. Box
422, Brownstone, PA 17508"; this document stated “cc: Educators Mutual Life Insurance
Company.” (Ex. 19 of Leonard Dep.) In October of 1999, Dr. Leonard wrote to Educators
requesting “to change the billing and mailing addressto: P.O. Box 422[,] Brownstone, PA
17508." (M. Ex. 17 of Leonard Dep.) Based on verbal conversations with Educators, Rovnak
believed that having two locations was permissible as long as the two |ocations were within
driving distance. (Def. Ex. 28 (“Rovnak Dep.”) 95-96.)

In February 2002, Educators announced that it was exiting the group health insurance

market. (Rankin Dep. 7.) The date of termination for the Clinic's policy was July 31, 2003. (PI.



Ex. 25.)

The Leonards submitted severa claims for benefits to Educators.®> In May of 2003, Dr.
Leonard was seen at Deborah Heart & Lung Center for cardiac problems and, after initial tests,
Dr. Leonard was hospitalized on an emergency basis for heart bypass surgery. (Agreed Facts
28.) On July 14, 2003, an Educators employee wrote an email stating “1 need to stop all claim
payments for Harold Leonard . . . and hiswife Diane” and that she had “turned the file over to
[Rankin] for review.” (PI. Ex. 28.) In August of 2003, Educators “froze” the Clinic's account
and stopped making al claims payments. (Rankin Dep. 69, 88-89; Pl. Ex. 27.) Educators,
through counsel, sent aletter dated September 15, 2003 to Dr. and Diane Leonard stating that
“Educators has information indicating that, for several years, the Clinic has not been an active
employer business operation, and that neither of you have been ‘actively at work’ for the Clinic.”
(Ex. A of Def. Reply.) The letter further requested specific documents and information from the
Leonards and stated that Educators would not process outstanding claims until the investigation
could be completed. (Ex. A of Def. Reply.) According to counsel for Educators, that
information was never received. (Hr’g, Jan. 9, 2006 10:8-23, 11:19-24) and Dr. Leonard does
not assert otherwise.

B. Procedural History
On April 7, 2004, Educators filed suit in the Court of Common Pleas of Lancaster

County, Pennsylvania against Dr. Leonard, Diane Leonard, and the Clinic. The complaint seeks

*Educators states that on behalf of Dr. Leonard, Educators has paid since January 1, 1998
the amount of $8,165.31 and has received charges for, but has not paid, $201,851.05. Since
January 1, 1998, on behalf of Diane Leonard, Educators states that it has paid $135,573.88 and
has received charges for, but has not paid, $23,543.00. (PI. Ex. 32.)
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adeclaratory judgment that the Educators policy with the Clinic is null and void as of December
1, 1997, and consequently, that it is not responsible for the Leonards' outstanding medical bills.
On June 30, 2004, plaintiff filed a counterclaim against Educators, aleging breach of contract
and violations of ERISA and Pennsylvania s Unfair Insurance Practices Act, 40 Pa. Cons. Stat.
8§1171.1 et seg. Intheir ERISA claim, plaintiffs sought to recover unpaid medical benefits and
attorneys’ fees pursuant to 29 U.S.C. § 1132(a)(1)(B)° and § 1132(g)(1).”® Six months later, on
December 10, 2004, plaintiffs filed the instant suit. The complaint originally brought two claims
under ERISA—a claim for benefits and breach of fiduciary duty. Educators filed an answer,
wherein it asserted a counterclaim seeking a declaration that the Leonards’ policy is null and void
since at least December 1, 1997 due to misrepresentations and judgment in the amount of
$143,739.19, less premiums and fees paid by plaintiff. (Def. Answer 1 60.)

On January 27, 2005, Educators filed a motion to dismiss the federal complaint pursuant
to Federal Rule of Civil Procedure 12(b)(6) requesting the court decline to exercise jurisdiction
over the case and instead defer to the parallél state court proceedings pursuant to the Colorado

River abstention doctrine. That motion was denied on May 5, 2005.° The action was scheduled

®This section provides that “a participant or beneficiary” of an “employee benefit plan”
may bring acivil action “to recover benefits due to him under the terms of the plan.” 29 U.S.C.
§ 1132(a)(1)(B).

"This provision states that in any action arising under ERISA, “the court in its discretion
may allow areasonable attorney’ s fee and costs of action to either party.” 29 U.S.C.
8 1132(g)(1).

8ERISA provides that state courts have concurrent jurisdiction with United States district
courts over actions arising under § 1132(a)(1)(B). 29 U.S.C. § 1132(e)(2).

*The court denied the motion on two grounds: the breach of fiduciary claim fell within
exclusive federa jurisdiction, thus the state and federal actions were not truly parallel, and there
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for anon-jury tria on January 9, 2006. At that time, counsel presented argument and certain
exhibits were entered into evidence. However, during the proceedings, it became apparent that it
would be preferable to proceed once there had been an initial administrative review. Therefore,
by agreement of the parties, the case was placed in civil suspense pending completion of the
review of the Leonards' claim for benefits. (Order, Jan. 10, 2006.) The plaintiff’s breach of
fiduciary duty claim was dismissed by agreement of counsel. (Order, Jan. 9, 2006.)

On August 11, 2006, Educators issued a determination letter stating that the Leonards
were ineligible for coverage as of December 1, 1997, and rescinding coverage as of that date.
(Def.’sEx. 25.) Educators ultimately determined that the Clinic did not have two eligible
employees, as “neither Dr. or Diane Leonard was working at least thirty hours per week in the
operation of the clinic’s business, receiving full compensation for those services,” and Dr.
Leonard had “consistently misrepresented materia facts.” (Id.) Educators aso concluded that
Dr. Leonard was motivated into “fraudulently obtaining from Educators’ group coverage because
pursuant to his divorce proceedings, he was required to purchase individual coverage for Diane
Leonard, which would have been “substantially more expensive.” (Id.) Educatorsfiled the
instant motion for summary judgment on November 6, 2006, requesting the court enter judgment
initsfavor “on al clams asserted by Plaintiffs’; plaintiff filed a response to which Educators
filed areply.

In considering Educators' s motion for summary judgment on the complaint, the court

raised a question as to whether there existed federal question subject matter jurisdiction, pursuant

were not “exceptional” circumstances warranting abstention even if the proceedings were
paralel. Seeleonard v. Educators Mut. Life Ins. Co., 2005 U.S. Dist. LEXIS 7941 (E.D. Pa.
May 5, 2005).
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to 28 U.S.C. § 1331. (Order, June 27, 2007.) The parties have now submitted supplemental
briefing on the issue of jurisdiction. Plaintiff asserts that the court should retain federal question
subject matter jurisdiction because the health insurance policy was governed by ERISA at the
time it was created and changing the status of said plan would be contrary to the purposes of
ERISA, regulations issued by the Department of Labor, and the parties’ intentions. Educators
argues that under the applicable case law, the plan at issue is plainly not covered by ERISA.
Il. Subject Matter Jurisdiction
A. ERISA Background
ERISA coverstwo kinds of employee benefit plans. employee welfare benefit plans and
employee pension benefit plans. 29 U.S.C. § 1002. Collectively, they are called employee
benefit plans. § 1002(3). An employee welfare benefit plan is defined as
any plan, fund, or program which was heretofore or is hereafter established or
maintained by an employer or by an employee organization, or by both, to the extent
that such plan, fund, or program was established or is maintained for the purpose of
providing for itsparticipantsor their beneficiaries, through the purchase of insurance

or otherwise, (A) medical, surgical, or hospital care or benefits, or benefits in the
event of sickness, accident, disability, death or unemployment . . . .

§1002(1). A pension planisdefined as

any plan, fund, or program which was heretofore or is hereafter established or
maintained by an employer or by an employee organization, or by both, to the extent
that by its expressterms or asaresult of surrounding circumstances such plan, fund,
or program—(i) provided retirement incometo employees, or (ii) resultsin adeferral
of income by employees for periods extending to the termination of covered
employment or beyond, . . .

§ 1002(2).

The Secretary of Labor, charged with “prescribing such regulations as he [or she] finds
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necessary or appropriate to carry out the provisions of thistitle,” § 1135, has issued regulations
clarifying the definitions contained in 8 1002. See 29 C.F.R. 2510.3-3 (“This section clarifies the
definition . . . of the term *employee benefit plan’ for purposes of title | of the Act and this
chapter. . . to determine whether they constitute employee benefit plans. . . .”). Theregulations

state:

(c) Employees. For purposes of this section:

(1) Anindividual and his or her spouse shall not be deemed to be employees with
respect to a trade or business, whether incorporated or unincorporated, which is
wholly owned by the individual or by the individual and his or her spouse, and

(2) A partner in a partnership and his or her spouse shall not be deemed to be
employees with respect to the partnership.

Id. The Supreme Court has clarified that these regulations apply to the threshold issue of
whether an ERISA plan exists, “not to the statutory definitions of participant and beneficiary.”
Yates v. Hendon, 541 U.S. 1, 20 (2004).

Under paragraph (a)(1)(B) of section 1132 of ERISA, a* participant or beneficiary” may
bring acivil action “to recover benefits due to him [or her] under the terms of his[or her] plan, to
enforce his [or her] rights under the terms of the plan, or to clarify his[or her] rightsto future
benefits under the terms of the plan.” 29 U.S.C. § 1132(a)(1)(B). Federa district courts and
state courts have concurrent jurisdiction over actions brought under that paragraph. 8 1132(e)(1).

B. Whether the Leonards Plan is Covered by ERISA

The Third Circuit has spoken directly to the structure of the plan at issue in this case asiit
currently exists and has determined that it does not come within the scope of ERISA. In

Matinchek v. John Alden Life Ins. Co., 93 F.3d 96 (3d Cir. 1996), Matinchek and his wife, sole
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owners of afuneral home, had enrolled in agroup health insurance plan. Id. at 102. Matinchek
filed suit against the insurance company seeking to recover benefits provided by the policy. Id. at
99. From the outset of the litigation, both the parties and the district court assumed that the
dispute was governed by ERISA and that ERISA was the source of the court’s federal question
jurisdiction. Id. The Third Circuit found that the ERISA statutory scheme did not address
whether an insurance plan covering only a business owner and his or her immediate family
members can qualify as an employee welfare benefit plan. Id. at 100. The court noted that
Department of Labor regulations exclude from ERISA’ s coverage those plans that do not cover
any employees and itsrule that “an individual and his or her spouse [are] not . . . deemed to be
employees with respect to atrade or business. . . which iswholly owned by the individual or by
theindividual and hisor her spouse.” Id. (quoting 29 C.F.R. § 2510.3-3(c)(1)). Inlight of these
regulations, the goals of ERISA, and common sense understanding of the terms “employer” and
“employee,” the court held “that an insurance coverage plan covering only a sole business owner
and his or her [spouse] cannot qualify as an employee welfare benefit plan covered by ERISA.”
Id. at 101; see also Leckey v. Stefano, 263 F.3d 267, 270 (3d Cir. 2001) (reiterating and
explaining the holding of Matinchek). In Yates, the Supreme Court recently confirmed this
holding, concluding: “Plans that cover only sole owners or partners and their spouses, the
regulation instructs, fall outside TitleI’sdomain. Plans covering working owners and their
nonowner employees, on the other hand, fall entirely within ERISA’s compass.” Yates, 541 U.S.

at 21 (internal citations and footnotes omitted).’® Accordingly, as of the date from which

%portions of the Third Circuit’s discussion in Matinchek are arguably overruled by the
Supreme Court’sdecision in Yates, 541 U.S. 1. For instance, the Third Circuit stated, “Congress
clearly intended ‘employer’ and ‘employee’ to be mutually exclusive definitions under ERISA.”
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Educators contends the policy should be rescinded, it would not have been deemed an ERISA-
covered employee benefit plan as it was only a plan covering a sole business owner and his

Spouse.
C. Whether a Plan May Loseits ERISA Status

Plaintiff argues that because the plan at issue was covered by ERISA when it was first
created—as it covered at |east one additional employee—it should not lose its status due to
employee attrition where, as here, Dr. Leonard’ s stated reason for not having any additional
employees was due to his health problems. Educators argues that the question of whether a plan
may lose ERISA status due to employee attrition is not necessary for the court to address as the
Leonards policy renewed annually and the Leonards were the only plan participants for severa
years prior to the point at which plaintiff seeks benefits.

As described above, the Supreme Court recently took up the question of whether a
“working owner of abusiness” may “qualify asa’participant’ in a pension plan covered by
[ERISA].” Yates, 541 U.S. at 6. The Court held that where “the plan covers one or more
employees other than the business owner and his or her spouse, the working owner may
participate on equal terms with other plan participants.” 1d. Therefore, at the inception of the
Leonards' plan, the plan was governed by ERISA as it included another employee in addition to

Dr. and Diane Leonard. Seeid.; Leckey, 263 F.3d at 272 (finding plans governed by ERISA as

Matinchek, 93 F.3d at 101. In Yates, the Court held that working owners could be participantsin
employee benefit plans where there were non-employer participantsin the plan. Yates, 541 U.S.
at 16 (stating “aworking owner can wear two hats, as an employer and employee”). However,
Matinchek’ s relevant holding that a plan only covering a sole owner and his or her spouse is not
an ERISA plan remainsintact. Yates, 541 U.S. at 21.
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each had aleast one employee-participant). Whether a plan may lose its ERISA status due to
employee attrition presents a substantial question, which the Third Circuit has yet to address. See
Leckey, 263 F.3d at 270 (“We need not decide when a plan’s ERISA status ought to be
determined or whether a plan may lose its ERISA status by attrition as we conclude that even at
the time of the alleged distributions, both plans were governed by ERISA.”).

The Ninth Circuit™ has resolved that for purposes of an employee welfare benefit
plan—as opposed to a pension plan—whether a plan is ERISA qualified should be “ determined
after considering the purpose of the plan when it was established or asit is maintained.” Inre
Sern, 345 F.3d 1036, 1041 (9th Cir. 2003), cert. denied, 541 U.S. 936 (2004) (emphasis added)
(citing Peterson v. Am. Life & Health Ins. Co., 48 F.3d 404, 407-08 (9th Cir. 1995), cert. denied,
516 U.S. 942 (1995)). InInre Sern, the plaintiff argued that ERISA applied to the pension plan
at issue in order to exclude the plan’ s assets from the bankruptcy estate. Inre Stern, 345 F.3d at
1040-41. However, at the time the plaintiff filed his petition for bankruptcy, the only participant
in the plan was the plaintiff, as aworking owner, and his spouse, as he had married the only other
employee covered by the pension plan. 1d. at 1039, 1041. The district court applied the Ninth
Circuit’ sdecision In re Lowenschuss, 171 F.3d 673, 680 (9th Cir. 1999), cert denied, 528 U.S.
877 (1999), wherein the court had determined that the “ status of the pension plan is determined

as of the date of the bankruptcy filing,” to find that the plan was no longer ERISA qualified. In

"While | certainly am not bound by a decision emanating from the Ninth Circuit, its
persuasiveness is more weighty when deciding ERISA-related issues. The Third Circuit has
noted “that, in the context of ERISA, maintaining uniformity of decisionsis an important
consideration” and though “certainly not bound to create uniform common law rules, we must
attempt, to the extent possible, to harmonize our own federal common law rules with those of
other federal courts of appeals.” Matinchek, 93 F.3d at 101 (interna citations omitted).
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re Sern, 345 F.3d at 1041. On apped, the plaintiff argued that under the Ninth Circuit’s
precedent in Peterson, 48 F.3d at 407-08, the plan, which was ERISA qualified at itsinception,
should maintain its ERISA qualification, even though the plan currently covered only the
plaintiff and his spouse. Inre Stern, 345 F.3d at 1040-41. In Peterson, the Ninth Circuit had
held that a plan remains ERISA qualified if it covers an employee other than the owner at the
time the plan was established. Inre Sern, 345 F.3d at 1041 (discussing Peterson, 48 F.3d at
407-08). Thus, the Ninth Circuit was tasked with reconciling its decision in In re Lowenschuss
with its decision in Peterson.

The court ultimately determined that “the fact that Peterson concerned an employee
welfare benefit plan and In re Lowenschuss addressed a pension plan is outcome determinative,”
as the definition of an employee welfare benefit plan focused on the past, whereas the definition
of apension plan focused on the present. Inre Sern, 345 F.3d at 1041. The Ninth Circuit
focused on the language of the two provisions:

29 U.S.C. 8 1002(1) defines an ERISA-qualified welfare benefit plan as one

“established or maintained . . . for the purpose of providing [benefits] for its

participantsor their beneficiaries[.]” 29 U.S.C. § 1002(1) (West 1999). In contrast,

apension plan is ERISA-qualified only “to the extent that by its expresstermsor as
aresult of surrounding circumstances[the pension p